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Grounding a National Mechanism to
Oversee Tripartite Health Agreements
for Indigenous Health Governance

Mona Gray and Emre Yurga

This paper compares the existing health governance between indigenous
communities and rest of the Canadian public. In this context, the authors of
this paper illustrates that inequalities are a result of the complex nature of the
constitutional incumbencies. This constitutional discrepancies creates inter
Jurisdictional policy gaps when it comes to health administration. To address
this problem, this paper proposes a national health governance system that
facilitates a platform to implement programs to address these gaps.

In order to be inclusive of the diverse groups, including Métis and other
Indigenous people who do not have “Indian” status, the term Indigenous

is used throughout this paper to refer to the people whose ancestors were
living in today’s ‘Canada’ before the arrival of European settlers. The term
Aboriginal is dominant in policy and government literature, and will be used
when it is part of the title of an act, piece of legislation, or other titled entity
under discussion, and will otherwise use the term Indigenous as it is the
preferred term for many Indigenous people.

Introduction: The Root Causes of the Health Disparities for Indigenous
People in Canada

Indigenous people in Canada experience disproportionately high rates of
disease and untimely death compared to the rest of the population.
Unfortunately, there is currently a dearth of up-to-date health statistics that
comprehensively reflect the root causes of ill health. There is broad
agreement that this stems at least in part from the Harper administration’s
cancellation of the long form census and cancellation of funding for the
National Aboriginal Health Association (Eustace, 2012). The persistent
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disparities found in Indigenous communities are by-products of the
colonization and the assimilation of Indigenous people. The government’s
historic — and arguably ongoing — system of Eurocentric colonization and
assimilation has had detrimental effects on Indigenous communities over
time, particularly in terms of health status and access to health services
(Smylie, Fell, and Ohlsson, 2011). Canada has a lengthy history of forcibly
removing Indigenous children from their families and incarcerating them in
residential schools, where many suffered abuse and trauma at the hands of
staff. Mortality rates were high, and those lucky enough to survive comprise
a generation of children raised without traditional language, culture or the
modeling of traditional parenting approaches.

Today, Euro-centrism and paternalistic approaches that are deleterious to
the health and well being of Indigenous peoples persist in Canadian society,
exemplified by lack of culturally relevant support for Indigenous students in
many school settings, second-class care for Indigenous people in health care
settings and underrepresentation of Indigenous faculty and staff in institutes
of higher education, government settings and in the medical professions
(Shanker et. al, 2014; Goldman, 2014). Not only do Indigenous people face
worse health outcomes than non-Indigenous Canadians, but they are also
disproportionately disadvantaged in relation to Social Determinants of Health
related factors that are not individually modifiable. For instance, food
insecurity, lack of access to clean drinking water, and housing present
significant barriers to achieving health and well being for many Indigenous
people (Health Indicators, 2010). Much of today’s health programming and
health research targeting Indigenous peoples has a strong focus on
individual behaviour, psychological factors, immune status, genetic factors
and other lifestyle and physiologically oriented variables. While this research
is important, on its own it does not address the SDOH related factors that
are outside of an individual’s control (Association of Faculty of Medicine of
Canada, 2013).

This paper focuses specifically on a comparison of observed health
disparities between Indigenous communities and rest of the Canadian fabric.
In doing so, it argues that systemic, complex, and inter-jurisdictional policy
issues lay at the root of these disparities. The structure of Indigenous health
governance in Canada varies greatly across the country, and is examined
below. As Constance Macintosh points out, Indigenous people have a unique
relationship with the Government of Canada, a status made possible through
an intricate legislative and constitutional regime. This complex regime was
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created in an uneven and fractured fashion, a fact that she purports to be
the main cause of the fragmented system of health governance (Macintosh,
2008).

Many Indigenous communities experience high rates of poverty, ill health,
domestic violence, and suicide. For every health indicator pertaining to
maternal child health (i.e. low birth weights), Indigenous women have
outcomes that are two to five times worse than those of women in the
general Canadian population. Aboriginal disability rates exceed average
rates by two to three times (Pierre, Pollack, and Fafard, 2010). Rates of
diabetes are three times higher in First Nations and Inuit communities, and
First Nations and Inuit rates of obesity, cardiovascular disease, arthritis,
hypertension, and sexually transmitted infection are all higher than the
national average (Skye, 2010). One caveat should be mentioned: although
higher than average mortality and morbidity among Indigenous people have
been increasingly linked to chronic illnesses, the current health care system
focuses instead on communicable diseases.

There are also significant barriers when it comes to accessing healthcare

in Indigenous communities. In order to receive benefits under Canada’s
renowned health care system, individuals must have physical, political, and
social access to health care providers. Unlike the health care provided to
and received by other Canadians, which falls under provincial jurisdiction
and varies across the provinces, Indigenous peoples received their health
care directly from the federal government. The current federally-run health
care system for Indigenous people system lacks accessibility, suffering from
various cultural and language barriers and due to the social and economic
determinants specific to Indigenous people (Loppie and Wien, 2009).

Historical Analysis

A number of Indigenous communities have established self-governance
agreements, known as “tripartite agreements”, in the delivery of health
services over time. Three notable agreements of this nature include the
Nisga’a Agreement; the James Bay and Northern Quebec Agreement; and
the Labrador Inuit Association Agreement. The Government of Canada and
Aboriginal jurisdictions have used these tripartite agreements to clarify
jurisprudence over health services, roles, and responsibilities, as well as to
implement various mechanisms capable of addressing jurisdictional issues
as they arise (Lavoie, 2013). There is currently no national mechanism to
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guide self-governing Indigenous health systems in Canada, a fact that
makes fair and equitable management of jurisdictional issues as related to
Indigenous health service delivery challenging at best.

The province of British Columbia is home to Canada’s newest tripartite
agreement; an agreement that is more collaboratively derived and
sustainable than the older agreements mentioned above. This agreement
has established a strategic partnership between the province, the federal
government, and First Nations peoples living in the province in managing
health services. Shoucri, a scholar of Indigenous constitutional law from the
University of Toronto, argues that whether they emerge as a result of federal,
provincial, or Indigenous initiative, tripartite agreements have the potential to
realize the Aboriginal right to self government as recognized by the Crown.
He further notes that these agreements can strengthen the “Achilles heel of
health care in the context of Crown-Aboriginal relations” through clarifying
the responsibility for health service delivery, and by consolidating it into a
single institution (Shoucri, 2008). It is noteworthy that Métis remain

ineligible to the services available to ‘status Indians’ today (having ‘Indian
status’ confers a number of advantages when it comes to accessing health
services, including access to non-insured health benefits for First Nations
and Inuit, among others).

The Health Transfer Policy of 1986 gave First Nations and Inuit communities
the opportunity to create health systems more attuned to their needs through
obtaining Health Transfer Agreements (HTA) (Pierre, Pollack, and Fafard,
2007). However, these groups are hindered by an enrichment clause
wherein all funding is based on expenditures of the year prior to entering into
an HTA. This clause ensures that those signing early receive substantially
less funding, which limits the budget to the extent that Indigenous authorities
are not able to provide employment incentives and competitive salaries for
health staff, compounding issues of recruitment and retention (Maclintosh,
2008). The FNIHB’s management of HTAs is further criticized for its lack of
capacity-building among Indigenous communities and its inability to address
the underlying issues related to the SDOH. Reforming HTAs is supported by
the 1996 Royal Commission on Aboriginal Peoples (RCAP), and the
Commission on the Future of Health Care in Canada both “emphasized the
importance of integration of responsibility and Aboriginal control in health
care policy design and implementation,” the very concepts observed at the
heart of tripartite agreements (First Nations Health Council, 2012).

Public Policy and Governance Review 68



Volume 6, Issue 1 (Winter 2014)

Under international law, Canada is obligated to “take steps to ensure that
every citizen enjoys the highest standards of physical and mental health”
(Shoucri, 2008). However, it arguably falls short on this obligation on a
number of fronts, not the least of which is the Crown’s refusal to ratify the UN
Declaration on the Rights of Indigenous Peoples, citing objections to the right
to self-determination and the right to be identified as Indigenous (Assembly,
2007; Corntassel, 2007). This is a direct violation of the Constitution Act of
1982’s Aboriginal right to self-government, and should therefore not be
considered as a deterrent to tripartite health agreements being rolled out
across the provinces (Shoucri, 2008).

As this paper transitions now to delve into the BC tripartite agreement on
First Nations health in depth, the question remains: is there sufficient evi-
dence to suggest that such agreements can establish a national framework
for the delivery of health services to Indigenous persons across Canada that
includes both non-status and off-reserve peoples?

According to Shoucri, not only should responsible governments implement
the recommendations of the RCAP, the Kelowna Accord, and the Romanow
Commission, but federal and provincial governments are “obliged in law to
ensure adequate financing and sufficient capacity for Aboriginally controlled
institutions established in tripartite agreements pursuant on a fiduciary
obligations arising from the impacts that these agreements have had on
Aboriginal rights to self-government” (Shoucri, 2008). As a key component
of sustainability is reliable financing, this legal obligation is a good first

step. This was taken into consideration when BC First Nations signed their
tripartite agreement with the Government of British Columbia—Ministry of
Health, and the FNIHB—Pacific Region. Malcolm King, scientific director of
the Institute of Aboriginal Peoples’ Health at the Canadian Institute of Health
Research asserts that, if successful, this model might be implemented
nation-wide (Vogel, 2011). The federal government is now well positioned to
begin negotiations for tripartite agreements with other provinces, and
provincial Indigenous organizations can also launch negotiations within a
similar framework as that in BC (Shoucri, 2008).

The British Columbia Tripartite Framework Agreement on First Nation
Health Governance

The BC Tripartite Framework involved signatories from the Government of
Canada, the Government of British Columbia, and the provincial First
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Nations Health Society (FNHS). The process was instigated by advocacy
efforts on the part of the BC First Nations in 2005 via the conception of the
Transformative Change Accord (Association of Faculties of Medicine of
Canada, 2013). A series of political agreements between First Nations,
British Columbia, and the federal government were signed in the following
years. Through discussion and consultation directed through more than
120 sub-regional caucus meetings, a new health governance arrangement
was founded. As a whole, the arrangement was centered on seven directives
acting as instructions for the new health governance arrangement; they
stipulate that it: 1) be community driven, nation based; 2) increase First
Nations decision making; 3) improve services; 4) foster meaningful
collaboration and partnership; 5) develop human and economic capacity; 6)
be without prejudice to First Nations interests; and 7) function at a high
operational standard (First Nations Health Council, 2011).

The BC Tripartite Agreement on First Nation Health Governance was signed
in October 2011. This involved the development of a new governance
structure comprised of the First Nations Health Authority, the Tripartite
Committee on First Nations Health, the First Nations Health Council, and the
First Nations Directors Association. It is mandated that this new governance
structure “shall not have the effect of ending or altering the evolving
fiduciary relationship between the Crown and BC First Nations.” This
stipulation ensures continued financial support from the federal government:
to the tune of $17 million dollars over two years for implementation and
transition costs, and $377.8 million per annum for health service delivery for
BC First Nations (First Nations Health Council, 2012). While this agreement
was signed in 2011, it was not until October 1, 2013 that the official transfer
of responsibility from FNIHB to the FNHA took place.

Discussion

It is worthwhile to examine the ways in which the framework of the BC
Tripartite Agreement succeeds — and fails — in addressing the identified
policy problems and improving on existing Health Transfer Agreements

in Canada. It seeks to address the age-old problem of inter-jurisdictional
tension and confusion around health service delivery for Indigenous people
by distinctly highlighting this issue. It explicitly seeks to avoid the creation
of separate and parallel First Nations health services, which has been an
issue in other Canadian jurisdictions such as Nova Scotia and Ontario (First
Nations Health Council, 2012). The BC Tripartite Agreement also has the
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potential to address some of the criticisms leveled against other Health
Transfer Agreements. Through the seven established directives and the
clearly delineated modes of collaboration between the FNIHB, the BC
Ministry of Health, and the various entities that comprise the new governance
agreement, issues such as inequitable distribution of funds, lack of flexibility
in terms of service delivery models, and the inability to address underlying
SDOH related issues can potentially be rectified (First Nations Health
Council, 2012). In addition, the historic trend of a lack of capacity-

building for Indigenous communities seems likely to change as a result of
this agreement, given the lengthy time frame and generous funding allotted
for a smooth transition and given its nation-based, inclusive consultations.

Although there are practical concerns around whether a smooth and
effective transition to this new framework is indeed possible over time, its
implementation has so far been largely successful. A comprehensive
evaluation of the transfer process is scheduled and budgeted every five
years, and a positive handover would “cement BC'’s reputation as Canada’s
most progressive province in terms of Aboriginal self government innovation
and leadership” (First Nations Health Council 2011, 2012; Saltman,
Bankanskaite, and Vrangbaek, 2007; Tripartite First Nations Health Plan,
2007).

Conclusion

Given that most of the provinces have adopted decentralized models of
health care delivery, with the exclusions of Prince Edward Island and
Alberta, the BC tripartite policy framework can be applied in other provinces
to ensure collaborative governance, and thereby decrease the disparities
that exist between Indigenous communities and the rest of the Canadian
fabric in areas such as health, education, and housing (Tripartite First
Nations Health Plan, 2007). Decentralization models transfer authority to
regional not-for-profit organizations (Regional Health Authorities, or RHAS)
that are responsible for setting priorities when it comes to the allocation
and delivery of health resources and services (Saltman, Bankanskaite,

and Vrangbaek, 2007). In this vein, RHAs comply with the provisions of the
Canada Health Act (1984) [that suggests the health insurance plans must
be “administered and operated on a non-profit basis by a public authority,
responsible to the provincial/territorial governments and subject to audits of
their accounts and financial transactions” (Canada Health Act, 1984)], and
are a form of governance capable of providing the necessary grounding for
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other tripartite framework agreements’ implementation. One caveat that
should be noted here is that Boards of Directors of RHAs should be
representative of the population for whom they deliver health services. For
instance, in British Columbia, the framework agreement has provisions that
ensure the Board of Directors of RHAs is reflective of the population that it
serves (Government of British Columbia, 2001). Ontario is the only province
that has an advisory council composed of Indigenous peoples that gives
advice on regional priority setting in healthcare (Government of Ontario,
2006). This council is a part of local health integration networks.

Therefore, for Ontario, the implementation process for a tripartite framework
agreement would be similar to that which currently exists in BC may be
comparatively much smoother than for many other provinces (especially
those that have a centralized health delivery system). Decentralizing the
health care system to health authorities can also help lead to greater public
participation in decision-making processes. As with the example of the BC
framework, through bands and tribal councils, Indigenous people are
provided with channels to engage with the broader health care system.

In light of this research, we believe that tripartite framework agreements are
not sufficient by themselves to establish an integrated Indigenous health
care system nationally, given that they are unique to the provinces in which
they are implemented, and that they are “silent (not responsive) on the case
of Métis and on those who are not eligible for registration as Indians under
the Indian Act” (Lavoie, 2014). In an effort to tackle the latter issues, the BC
agreement made arrangements with RHAs within BC to devolve
responsibility for off-reserve and non-status Indigenous peoples’ health
needs. This does not go far enough. Métis and off-reserve Indigenous people
must also be included within the parameters of tripartite agreements.

A recent federal court ruling supports this: “The recognition of Métis and
non-status Indians as Indians under section 91(24) should accord a further
level of respect and reconciliation by removing the constitutional uncertainty
surrounding these groups” (CBC News, 2013). However, this decision does
not allocate additional fiduciary responsibilities to the Crown. Not embedding
fiduciary responsibility into the aforementioned decision ultimately renders
this ruling inadequate since, without financial commitment, the Indigenous
communities that it purports to serve will receive few tangible benefits from
this legislation. In order for any new tripartite agreements to have the
capacity to meet the needs of Métis and off-reserve Indigenous people as
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REVIEW.

delineated by this ruling, the Crown is obligated to allocate sufficient funds to
each agreement to include an expanded definition of Indigenous people.

In conclusion, the Government of Canada needs to work to develop an
overarching national mechanism to govern self-determination processes in
Indigenous health service delivery. There is also a role for the development
of Tripartite Agreements in individual provinces. As a first step, the federal
government should provide financial incentives to the provinces to initiate the
necessary discussions with the indigenous communities that would enable
the federal government to establish the national mechanism in the long run.

This mechanism should be an overarching third tier governance structure
that would oversee and fund tripartite agreements at the provincial level.

It can serve to guide provincial and territorial Indigenous health systems
through voluntary membership, shared principles, and financial incentives.
The principle of this mechanism should be entrenched in a legislative act that
will give this process greater legitimacy. According to Lavoie, the Indigenous
communities would reject this sort of national project “en bloc”, an objective
based largely on an understanding that it “is likely to gloss over key
differences, contexts and priorities” (Lavoie, 2014). This concern is valid and
important, and the Government of Canada should engage Indigenous
communities and peoples in this process from the very beginning.

The decisions the federal government faces regarding its next steps in
establishing a national mechanism in this area are impacted by the path
dependencies established by its engagement in the RCAP, the Romanow
Commission and the Kelowna Accord. These contain a wealth of
knowledge that is useful in building a better relationship around Indigenous
health governance, and can be used as the foundation to begin the process
of forming a national mechanism. Indigenous people are the ultimate experts
on the gaps and barriers in health services within their communities, and
using the process of founding the BC tripartite agreement as an example,
the Federal government can engage in large scale consultations in the form
of caucus meetings led by Indigenous communities across the country that
surface and give voice to these concerns. Provincial ministries of health
and relevant regional health authorities should be included as members

of the process both in the formation of the national mechanism itself, and
as partners in provincial tripartite agreements. It is possible that provincial
level tripartite agreements may in some cases precede the establishment of
a national mechanism, and the lessons learned from the establishment of
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these agreements can inform the ultimate national mechanism itself. With
the leadership, guidance and direction of Indigenous communities, although
it will arguably be complex, it may be possible to mitigate Lavoie’s concern
about an ‘en bloc’ rejection as long as the policy outputs comply with the
needs and requirements of these communities and are responsive to the
diverse needs among them.
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